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Relevant Code Sections 
 

§ 506. Determination of secured status 
  
(a)  

(1) An allowed claim of a creditor secured by a lien on property in which the estate has an interest, or that 
is subject to setoff under section 553 of this title, is a secured claim to the extent of the value of such 
creditor’s interest in the estate’s interest in such property, or to the extent of the amount subject to setoff, as 
the case may be, and is an unsecured claim to the extent that the value of such creditor’s interest or the 
amount so subject to setoff is less than the amount of such allowed claim. Such value shall be determined 
in light of the purpose of the valuation and of the proposed disposition or use of such property, and in 
conjunction with any hearing on such disposition or use or on a plan affecting such creditor’s interest.  
(2) If the debtor is an individual in a case under chapter 7 or 13, such value with respect to personal 
property securing an allowed claim shall be determined based on the replacement value of such property as 
of the date of the filing of the petition without deduction for costs of sale or marketing. With respect to 
property acquired for personal, family, or household purposes, replacement value shall mean the price a 
retail merchant would charge for property of that kind considering the age and condition of the property at 
the time value is determined.  

(b) To the extent that an allowed secured claim is secured by property the value of which, after any recovery under 
subsection (c) of this section, is greater than the amount of such claim, there shall be allowed to the holder of such 
claim, interest on such claim, and any reasonable fees, costs, or charges provided for under the agreement or State 
statute under which such claim arose.  
(c) The trustee may recover from property securing an allowed secured claim the reasonable, necessary costs and 
expenses of preserving, or disposing of, such property to the extent of any benefit to the holder of such claim, 
including the payment of all ad valorem property taxes with respect to the property.  
(d) To the extent that a lien secures a claim against the debtor that is not an allowed secured claim, such lien is void, 
unless—  

(1) such claim was disallowed only under section 502 (b)(5) or 502 (e) of this title; or  
(2) such claim is not an allowed secured claim due only to the failure of any entity to file a proof of such 
claim under section 501 of this title.  

§ 1322. Contents of plan 
  
(a) The plan shall—  

(1) provide for the submission of all or such portion of future earnings or other future income of the debtor 
to the supervision and control of the trustee as is necessary for the execution of the plan;  
(2) provide for the full payment, in deferred cash payments, of all claims entitled to priority under section 
507 of this title, unless the holder of a particular claim agrees to a different treatment of such claim;  
(3) if the plan classifies claims, provide the same treatment for each claim within a particular class; and  
(4) notwithstanding any other provision of this section, a plan may provide for less than full payment of all 
amounts owed for a claim entitled to priority under section 507 (a)(1)(B) only if the plan provides that all 
of the debtor’s projected disposable income for a 5-year period beginning on the date that the first payment 
is due under the plan will be applied to make payments under the plan.  

(b) Subject to subsections (a) and (c) of this section, the plan may—  
(1) designate a class or classes of unsecured claims, as provided in section 1122 of this title, but may not 
discriminate unfairly against any class so designated; however, such plan may treat claims for a consumer 
debt of the debtor if an individual is liable on such consumer debt with the debtor differently than other 
unsecured claims;  
(2) modify the rights of holders of secured claims, other than a claim secured only by a security interest in 
real property that is the debtor’s principal residence, or of holders of unsecured claims, or leave unaffected 
the rights of holders of any class of claims;  
(3) provide for the curing or waiving of any default;  
(4) provide for payments on any unsecured claim to be made concurrently with payments on any secured 
claim or any other unsecured claim;  



(5) notwithstanding paragraph (2) of this subsection, provide for the curing of any default within a 
reasonable time and maintenance of payments while the case is pending on any unsecured claim or secured 
claim on which the last payment is due after the date on which the final payment under the plan is due;  
(6) provide for the payment of all or any part of any claim allowed under section 1305 of this title;  
(7) subject to section 365 of this title, provide for the assumption, rejection, or assignment of any executory 
contract or unexpired lease of the debtor not previously rejected under such section;  
(8) provide for the payment of all or part of a claim against the debtor from property of the estate or 
property of the debtor;  
(9) provide for the vesting of property of the estate, on confirmation of the plan or at a later time, in the 
debtor or in any other entity;  
(10) provide for the payment of interest accruing after the date of the filing of the petition on unsecured 
claims that are nondischargeable under section 1328 (a), except that such interest may be paid only to the 
extent that the debtor has disposable income available to pay such interest after making provision for full 
payment of all allowed claims; and  
(11) include any other appropriate provision not inconsistent with this title.  

(c) Notwithstanding subsection (b)(2) and applicable nonbankruptcy law—  
(1) a default with respect to, or that gave rise to, a lien on the debtor’s principal residence may be cured 
under paragraph (3) or (5) of subsection (b) until such residence is sold at a foreclosure sale that is 
conducted in accordance with applicable nonbankruptcy law; and  
(2) in a case in which the last payment on the original payment schedule for a claim secured only by a 
security interest in real property that is the debtor’s principal residence is due before the date on which the 
final payment under the plan is due, the plan may provide for the payment of the claim as modified 
pursuant to section 1325 (a)(5) of this title.  

(d)  
(1) If the current monthly income of the debtor and the debtor’s spouse combined, when multiplied by 12, 
is not less than—  

(A) in the case of a debtor in a household of 1 person, the median family income of the applicable 
State for 1 earner;  
(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median family 
income of the applicable State for a family of the same number or fewer individuals; or  
(C) in the case of a debtor in a household exceeding 4 individuals, the highest median family 
income of the applicable State for a family of 4 or fewer individuals, plus $525 per month for each 
individual in excess of 4,  
the plan may not provide for payments over a period that is longer than 5 years.  

(2) If the current monthly income of the debtor and the debtor’s spouse combined, when multiplied by 12, 
is less than—  

(A) in the case of a debtor in a household of 1 person, the median family income of the applicable 
State for 1 earner;  
(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median family 
income of the applicable State for a family of the same number or fewer individuals; or  
(C) in the case of a debtor in a household exceeding 4 individuals, the highest median family 
income of the applicable State for a family of 4 or fewer individuals, plus $525 per month for each 
individual in excess of 4,  
the plan may not provide for payments over a period that is longer than 3 years, unless the court, 
for cause, approves a longer period, but the court may not approve a period that is longer than 5 
years.  

(e) Notwithstanding subsection (b)(2) of this section and sections 506 (b) and 1325 (a)(5) of this title, if it is 
proposed in a plan to cure a default, the amount necessary to cure the default, shall be determined in accordance 
with the underlying agreement and applicable nonbankruptcy law.  
(f) A plan may not materially alter the terms of a loan described in section 362 (b)(19) and any amounts required to 
repay such loan shall not constitute “disposable income” under section 1325.  
 
 
 



§ 1325. Confirmation of plan 
  
(a) Except as provided in subsection (b), the court shall confirm a plan if—  

(1) The plan complies with the provisions of this chapter and with the other applicable provisions of this 
title;  
(2) any fee, charge, or amount required under chapter 123 of title 28, or by the plan, to be paid before 
confirmation, has been paid;  
(3) the plan has been proposed in good faith and not by any means forbidden by law;  
(4) the value, as of the effective date of the plan, of property to be distributed under the plan on account of 
each allowed unsecured claim is not less than the amount that would be paid on such claim if the estate of 
the debtor were liquidated under chapter 7 of this title on such date;  
(5) with respect to each allowed secured claim provided for by the plan—  

(A) the holder of such claim has accepted the plan;  
(B)  

(i) the plan provides that—  
(I) the holder of such claim retain the lien securing such claim until the earlier 
of—  

(aa) the payment of the underlying debt determined under 
nonbankruptcy law; or  
(bb) discharge under section 1328; and  

(II) if the case under this chapter is dismissed or converted without completion 
of the plan, such lien shall also be retained by such holder to the extent 
recognized by applicable nonbankruptcy law;  

(ii) the value, as of the effective date of the plan, of property to be distributed under the 
plan on account of such claim is not less than the allowed amount of such claim; and  
(iii) if—  

(I) property to be distributed pursuant to this subsection is in the form of 
periodic payments, such payments shall be in equal monthly amounts; and  
(II) the holder of the claim is secured by personal property, the amount of such 
payments shall not be less than an amount sufficient to provide to the holder of 
such claim adequate protection during the period of the plan; or  

(C) the debtor surrenders the property securing such claim to such holder;  
(6) the debtor will be able to make all payments under the plan and to comply with the plan;  
(7) the action of the debtor in filing the petition was in good faith;  
(8) the debtor has paid all amounts that are required to be paid under a domestic support obligation and that 
first become payable after the date of the filing of the petition if the debtor is required by a judicial or 
administrative order, or by statute, to pay such domestic support obligation; and  
(9) the debtor has filed all applicable Federal, State, and local tax returns as required by section 1308.  
For purposes of paragraph (5), section 506 shall not apply to a claim described in that paragraph if the 
creditor has a purchase money security interest securing the debt that is the subject of the claim, the debt 
was incurred within the 910-day preceding the date of the filing of the petition, and the collateral for that 
debt consists of a motor vehicle (as defined in section 30102 of title 49) acquired for the personal use of the 
debtor, or if collateral for that debt consists of any other thing of value, if the debt was incurred during the 
1-year period preceding that filing.  

(b)  
(1) If the trustee or the holder of an allowed unsecured claim objects to the confirmation of the plan, then 
the court may not approve the plan unless, as of the effective date of the plan—  

(A) the value of the property to be distributed under the plan on account of such claim is not less 
than the amount of such claim; or  
(B) the plan provides that all of the debtor’s projected disposable income to be received in the 
applicable commitment period beginning on the date that the first payment is due under the plan 
will be applied to make payments to unsecured creditors under the plan.  

(2) For purposes of this subsection, the term “disposable income” means current monthly income received 
by the debtor (other than child support payments, foster care payments, or disability payments for a 
dependent child made in accordance with applicable nonbankruptcy law to the extent reasonably necessary 
to be expended for such child) less amounts reasonably necessary to be expended—  



(A)  
(i) for the maintenance or support of the debtor or a dependent of the debtor, or for a 
domestic support obligation, that first becomes payable after the date the petition is filed; 
and  
(ii) for charitable contributions (that meet the definition of “charitable contribution” 
under section 548 (d)(3) [1] to a qualified religious or charitable entity or organization (as 
defined in section 548 (d)(4)) in an amount not to exceed 15 percent of gross income of 
the debtor for the year in which the contributions are made; and  

(B) if the debtor is engaged in business, for the payment of expenditures necessary for the 
continuation, preservation, and operation of such business.  

(3) Amounts reasonably necessary to be expended under paragraph (2), other than subparagraph (A)(ii) of 
paragraph (2), shall be determined in accordance with subparagraphs (A) and (B) of section 707 (b)(2), if 
the debtor has current monthly income, when multiplied by 12, greater than—  

(A) in the case of a debtor in a household of 1 person, the median family income of the applicable 
State for 1 earner;  
(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median family 
income of the applicable State for a family of the same number or fewer individuals; or  
(C) in the case of a debtor in a household exceeding 4 individuals, the highest median family 
income of the applicable State for a family of 4 or fewer individuals, plus $525 per month for each 
individual in excess of 4.  

(4) For purposes of this subsection, the “applicable commitment period”—  
(A) subject to subparagraph (B), shall be—  

(i) 3 years; or  
(ii) not less than 5 years, if the current monthly income of the debtor and the debtor’s spouse 
combined, when multiplied by 12, is not less than—  

(I) in the case of a debtor in a household of 1 person, the median family income of the 
applicable State for 1 earner;  
(II) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median 
family income of the applicable State for a family of the same number or fewer 
individuals; or  
(III) in the case of a debtor in a household exceeding 4 individuals, the highest median 
family income of the applicable State for a family of 4 or fewer individuals, plus $525 
per month for each individual in excess of 4; and  

(B) may be less than 3 or 5 years, whichever is applicable under subparagraph (A), but only if the plan 
provides for payment in full of all allowed unsecured claims over a shorter period.  

(c) After confirmation of a plan, the court may order any entity from whom the debtor receives income to pay all or 
any part of such income to the trustee.  
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Cases of Interest 
 
 
Nobleman v. American Savings Bank, 508 U.S. 324, 113 S. Ct. 2106, 124 L. Ed. 2d 228 (1993).  The 
protection of Section 1322(b)(2) prevents the use of 11 U.S.C. § 506(a) to "strip down" the lien of a 
mortgage to the value of the mortgaged real estate when the creditor's claim is secured only by a lien on 
the debtor's principal residence.  The holding in Nobleman is what courts must distinguish in allowing the 
stripping of wholly unsecured second and third mortgages in Chapter 13 cases – and until that issue gets 
to the U.S. Supreme Court, there is still some uncertainty around allowing mortgage strips. 

 
Dewsnup v. Timm, 502 U.S. 410, 112 S. Ct. 773, 116 L. Ed. 2d 903 (1992).  A Chapter 7 debtor's suit to 
"strip down" creditors' lien on the debtor's real property to equal the property's fair market value and 
declare the remainder void was dismissed because the creditors' claim had been "allowed" and was 
"secured." 
 
In re Talbert, 344 F.3d 555, 556 (6th Cir. 2003).  “A Chapter 7 debtor may not use §506 to “strip off” an 
allowed junior lien where the senior lien exceeds the fair market value of the real property in question.” 
 
In re Pond, 252 F.3d 122 (2d Cir. 2001).  Chapter 13 debtors brought adversary proceeding to avoid 
second mortgage on residence.  Circuit held that Chapter 13 antimodification exception did not protect 
junior mortgage lien against avoidance. 
 
In re Robert, 313 B.R. 545 (Bankr. NDNY 2004).  Bankruptcy court held that Chapter 13 debtors could 
proceed by motion rather than adversary proceeding to “strip off” wholly unsecured residential junior 
mortgage lien. 
 
In re Layo, 460 F.3d 289 (2d Cir. 2006).  Circuit Court held that Chapter 13 confirmation order was res 
judicata as to post-confirmation attempt to avoid confirmed, recorded lien. 

 
In re Bennett, 312 B.R. 843 (Bankr. W.D. Ky. 2004).  Adversary proceeding not required for 
Chapter 13 debtors to "strip off" lien. 
  
In re Monas, 309 B.R. 302 (Bankr. N.D. Ohio 2004).  Prior default judgment had preclusive effect 
on unsecured nature of first mortgagor's claim where second mortgagor had obtained a default 
judgment in state court foreclosure sale prior to bankruptcy. 
  
In re Hill, 304 B.R. 800 (Bankr. S.D. Ohio 2004).  Chapter 13 debtors could avoid wholly 
unsecured junior mortgage without adversary proceeding. 
  
In re Jones, 305 B.R. 276 (Bankr. S.D. Ohio 2004). Avoidable but unavoided liens cannot be 
included in exemption impairment calculation.  For §522(f), you take the unavoidable liens and the 
debtor's exemption, to determine if the judgment lien impairs the exemption and can be avoided. 
  
In re Sbriglio, 306 B.R. 445 (Bankr. D. Conn. 2004).  Debtors could not avoid lien on property not 
included in bankruptcy estate. 
  
In re Sutton, 302 B.R. 568 (Bankr. N.D. Ohio 2003).  Judgment lien could not be avoided where it 
came ahead of IRS tax lien, where notice of tax lien was not filed by IRS until after judgment lien, 



and there was sufficient equity for judgment lien, in that position, not to impair the debtor's 
exemption. 
  
In re Samala, 295 B.R. 380 (Bankr. D.N.M. 2003).  Chapter 13 debtors could "strip off" wholy 
unsecured junior mortgage liens. 
  
In re Bennett, 312 B.R. 843 (Bankr. W.D. Ky. 2004).  Adversary proceeding is not required for 
Chapter 13 Debtors to “strip-off” lien. 
  
In re Day, 292 B.R. 109 (Bankr. N.D. Tex. 2003).  Lien release must await completion of 
debtor's payments under Chapter 13 plan where creditor objected to requirement that lien be 
released upon payment of secured portion of claim. 
 
 In re Tanner, 217 F.3d 1357 (11th Cir.2000); In re Dickerson, 222 F.3d 924 (11th Cir. 2000); 
In re Bartee, 212 F.3d 277 (5th Cir. 2000); In re McDonald, 205 F.3d 606 (3d Cir. 2000); In re 
Pond, 252 F.3d 122 (2nd Cir.2001); In re Lane, 280 F.3d 663 (6th Cir. 2002); In re Zimmer, 
313 F.3d 1220 (9th Cir. 2003); In re Mann, 249 B.R. 831, 835-37 (1st Cir. BAP 2000)(cited 
with approval in dicta in by In re LaFata, 483 F.3d 13 (1st Cir. 2007)); Johnson v. Asset 
Management Group, LLC, 226 B.R. 364 (D. Md. 1998).  (All holding that wholly unsecured 
mortgages (or deeds of trust) can be stripped off in Chapter 13, and treated as unsecured claims.    
    

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



PREPARATION STEPS FOR TRIAL 
 

1. Review the relevant statutes associated with the case. 
2. Ensure an understanding of the Federal Rules of Evidence, especially those 

involving Hearsay. 
3. Know the local court rules and procedures for trial(s) of the particular judge or 

jurisdiction. 
4. Interview and prep your client and the witnesses. 
5. Set up your Trial Notebook. Set up pleadings, opening statements, and argument 

sections. 
6. Set up witness sections for each witness. 
7. Set up exhibit sections. 
8. Pre-mark exhibits and make up an Exhibit List as you progress. 
9. Prepare a tentative order of proof as you go. 
10. Design your Witness list and outlines. 
11. Issue subpoenas if needed. 
12. Interview witnesses and arrange for their assistance. 
13. Turn over discovery materials. 
14. Prepare trial brief if needed or required. 
15. Prepare Joint Preliminary Statement if needed or required. 
16. Prepare an Opening Statement. 

 
CAVEAT: For trial work, preparation is essential. Organization is the key. 
 
 

Preparing the Evidence 
 

Ascertain at least the following information: 
 
1. When was the property purchased; 
2. How much was paid for it when it was purchased; 
3. Have there been any improvements made to the property; 
4. Have there been any problems discovered with the property; 
5. Have there been any changes in the neighborhood since the property was 
    purchased; 
6. What is the historical sale data for the property; 
7. Were there any appraisals performed when the property was purchased or since; 
8. Have similar properties sold recently in the area; 
9. What does the client believe they could actually realize from a sale. 
 

Preparation of the appraiser’s testimony is the most crucial step in a mortgage lien 
avoidance trial.   Debtor’s counsel must not only become familiar with their own appraiser’s 
report but that of the opponent as well. 
 
 
 



Building the trial notebook for the appraiser’s testimony requires the following at a minimum: 
 
1. Gaining a working knowledge of the appraiser’s educational requirements; 
2. Reviewing licensing standards; 
3. Familiarizing yourself with the appraiser’s personal history: 

a. How many appraisals have they performed? 
b. Have they ever testified in Court? 
c. What are some typical clients for whom the appraiser works? 
d. How long has the appraiser been a certified appraiser; 

4. Understanding appraisal procedures; 
5. Familiarizing oneself with the different appraisal methods and understanding why one is 
    employed over another; 
6. Analyzing the comparable sales, if those are used; 
7. Understanding the appraisal report itself and the numbers used; 
8. Discussing the final value with the appraiser and determining a range for the value 
    obtained; 
9. Conferring together with the client and the appraiser. I believe that this step is vital. 
 
Everyone needs to be on the same page if a successful conclusion is to be achieved. 
 
The evidence should include the following items: 
 
1. Recorded copy of the deed and mortgages; 
2. Evidence of balances due to all lienholders, including taxes and superior liens; 
3. Photographs of the subject property taken by either the testifying appraiser or the 
    homeowner; 
4. Auditor’s valuation; 
5. Sales history if relevant to establishing value; 
6. Copies of any paid receipts for work performed on the property; 
7. Copy of the appraiser’s certification; 
8. Copy of the appraisal. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 

A MOCK DIRECT EXAMINATION 
 

For purposes of developing these questions, certain assumptions and suppositions 
were made. They are illustrative only. Of course, the actual questions parties will ask will 
depend upon the actual facts of each case. 
 
PLAINTIFF/DEBTOR WITNESS 1: DEBTOR HIMSELF 

1. State your name. 
2. Address. 
3. Occupation. 
4. Are you the Debtor in Bankruptcy Case number __-_____? 
5. When was the case filed? 
6. At the time the case was filed, did you own a parcel of real estate 

at 1234 Paradise Alley in Heaven, Nebraska? 
7. Do you still own that property? 
8. When did you acquire it? 
9. How much did you pay for it? 
10. Are there any other owners? 
11. State that person’s name and address? 
12. Is that your spouse? 
13. And is she also a debtor in this proceeding? 
14. Describe the property for the Bankruptcy Court? Is it a home or a 

commercial building? How large is the lot? 
15. How large is the house? 
16. What style is the house? 
17. When was it built? 
18. How many bedrooms? Bathrooms? 
19. Are there any special features? Fireplace? Pool? Sauna? Wine 

Cellar? Wood floors throughout? Special view? 
 
Caveat: Be certain to develop all of the favorable aspects of the 
home in the Direct Examination because the other side in the Cross 
Examination will surely explore them. 
 

20. Any special problems with regard to the location? Is it next to the 
airport, interstate, or railroad? Is it near a stockyard or industrial 
area? 

21. What condition is the property in? Start with the yard. Any 
problems or concerns with the yard that affects its value? 

22. How does the yard compare with the other homes in the 
neighborhood? 

23. Please describe the house. What is its condition? 
24. When was the home last remodeled? 



25. How old is the carpet? What condition is it in? Does it need 
replacement? 

26. How old is the paint or siding on the exterior walls? What 
condition is it in? Does it need replacement? 

27. How old is the paint or wallpaper on the interior walls? What 
condition is it in? 

28. Does it need replacement? 
29. How old is the heating and air conditioning equipment? What 

condition is it in? 
30. Does it need replacement? 
31. How old are the appliances? What condition are they in? Do they 

need replacement? 
32. How old is the plumbing? What condition is it in? Does it need 

replacement? 
33. How old is the electrical system? What condition is it in? Does it 

need replacement? 
34. How old is the roof? What condition is it in? Does it need 

replacement? 
35. How old are the gutters? What condition are they in? Do they need 

replacement? 
36. Tell me about any problems with the house. Does the roof leak? 
37. Does the basement have water problems? 
38. Is there mold in the house? 
39. Ask any more questions about problems, etc. 
40. This was was filed on ______________, 20__. At that time, you 

listed the value of the house at $_____,____. Has the condition of 
the house changed since that time? If so, how has it changed? 

41. Do you feel the value you listed for the property on Schedule A 
was a fair and accurate estimate of its value at that time? 

42. Do you think the value has gone up or down since that time? 
 

Foundation for Photos of House 
 

1. I show you now what is marked for purposes of identification as Plaintiff’s 
Exhibit # __ (photo of the front of the house). Please identify what this is. 

2. I show you now what is marked for purposes of identification as Plaintiff’s 
Exhibit # __ (photo of the side of the house). Please identify what this is. 

3. I show you now what is marked for purposes of identification as Plaintiff’s 
Exhibit # __ (photo of the back of the house). Please identify what this is. 

4. I show you now what is marked for purposes of identification as Plaintiff’s 
Exhibit # __ (photo of the special feature of the house). Please identify what this 
is. 

5. I show you now what is marked for purposes of identification as Plaintiff’s 
Exhibit # __ (photo of the interior room of the house). Please identify what this is. 

6. I show you now what is marked for purposes of identification as Plaintiff’s 
Exhibit # __ (photo of the another interior room of the house). Please identify 



what this is. 
7. I show you now what is marked for purposes of identification as Plaintiff’s 

Exhibit # __ (photo of the special interior feature of the house). Please identify 
what this is. 

8. I show you now what is marked for purposes of identification as Plaintiff’s 
Exhibit # __ (photo of the another special interior feature of the house). Please 
identify what this is. 
 
Caveat: Be certain to repeat this as necessary to expand on earlier testimony. 
 

9. Who took these photographs? 
10. When were they taken? 
11. Do each of these photos, Exhibits __ through ___ fairly and accurately show 

the property in the actual condition it was in at the time the photographs were 
taken? 

12. Did the condition of the property change between the date this case was filed 
and the date these photographs were taken? 

13. So is it your testimony that these photographs fairly and accurately reflect the 
condition of the property at the time the case was filed? 
 

OFFER THE PHOTOGRAPHS INTO EVIDENCE 
 

1. You mentioned earlier that you felt the property could be sole for $___,_____. 
2. How did you reach that conclusion? 
3. How long have you lived in your present neighborhood? 
4. During the time you have lived there, have other houses in the neighborhood 

sold? 
5. Have you followed what these homes sold for? 
6. How did you do that? 
7. When was the last time a house similar to yours sold in your neighborhood? 
8. What was the asking price? 
9. What did it actually sell for? 
10. How did the size and condition of that home compare to yours? 
11. So would you consider your home more or less valuable than that home? 
12. Why? 
13. You mentioned that your home needed certain repairs. Have you ever 

obtained estimates or bids with regard to the needed repairs? 
14. I am handing you now for purposes of identification Plaintiff’s Exhibit # __ 

(bid for repair of gutters, etc.). Please identify for the Court what this is. 
15. When did you talk to that contractor? 
16. What did he tell you he would charge for that work? 

 
 
 
 
 



[OTHER SIDE WILL OBJECT TO THE QUESTION ON THE BASIS 
THAT IT IS “HEARSAY.”] 
 

RESPONSE: 
“Your Honor, I am not offering this out-of-court statement to prove the cost of 
repairing the home. I am inquiring at this time into the Witness’s opinion of the 
value of his home and how he arrived at that opinion. I will be offering this 
Exhibit, if at all, to show that the Witness’s opinion of value is the product of 
thought and reason, and not simply a number of speculation or 
imagination.” 
 

16. I am handing you for purposes of identification Plaintiff’s Exhibit # __. (bid 
for repair of plumbing, etc.) Please identify for the Court what this is. 

17. When did you talk to that contractor? 
18. What did he tell you he would charge for that work? 
19. Repeat as necessary for each problem. 
20. Have you ever spoken with a realtor about your house? 
21. Did you get his or her opinion of value? 
22. What did he think it might sell it for? 
23. Did he say why? 
24. You testified earlier that you think your house was worth $____,_____ at the 

time the case was filed, is that correct? 
25. And that opinion is based upon your familiarity with the sales prices of other 

similar houses in the neighborhood as well as the cost of placing your house in 
condition to sell for top dollar, is that correct? 

26. Have your ever obtained a professional appraisal of your home? 
27. From whom? 
28. When? 
29. I am handing you for purposes of identification Plaintiff’s Exhibit # __. 

(appraisal report) Please identify for the Court what this is. 
 

PLAINTIFF/DEBTOR’S WITNESS #2: CO DEBTOR SPOUSE 
 
   
PLAINTIFF/DEBTOR’S WITNESS #3: NEIGHBOR OF DEBTORS 

1. Name. 
2. Address. 
3. Occupation. 
4. You live near the Plaintiff, correct? 
5. Are you familiar with his property? 
6. Have you been inside his home? 
7. Did you hear his testimony here today? 
8. Do you consider it accurate? 
9. I am handing you for purposes of identification Plaintiff’s Exhibit # __ 

through ___. (photographs of the debtors’ home) In your estimation, do these 
fairly and accurately portray the home as it existed on the date they were 



taken? 
10. Please compare your home with the Plaintiff’s home in terms of style, size, 

and present state of repair. 
11. Since you have no special expertise with regard to appraising or selling real 

estate, I will not ask you what you think the Plaintiff’s home is worth. 
12. However, I can ask you about your house. What do you think you could sell 

your home for? 
13. What is the basis of your opinion? (basis for his opinion – recent sales, 

discussion with realtor, has it been listed with a pending offer, etc.) 
 

PLAINTIFF/DEBTOR’S WITNESS #4: APPRAISER 
1. Name.  
2. Address. 
3. Occupation. 
4. Have you inspected the house in question and prepared a report of its 

condition and value. 
5. I am handing you for purposes of identification Plaintiff’s Exhibit # __. 

(appraisal report) Is this that report? 
6. Before I ask you your opinion about the value of this house, we need to 

discuss your background. Where are you from? 
7. Where did you go to high school? 
8. What formal training or schooling do you have after high school? 
9. What did that job (those jobs) involve? 
10. Is there special training to become a licensed appraiser? 
11. Describe that training. 
12. Did you successfully complete that training? 
13. When? 
14. Are you in fact licensed as an appraiser? 
15. By whom or by what organization or agency? 
16. What is the procedure for obtaining that license? For example, is there a test 

or internship? 
17. How long have you been an appraiser? 
18. How many homes have you appraised? 
19. Have you ever testified at a trial like this one before? 
20. How many times? 
21. Did you have occasion to visit and inspect the Plaintiff’s property at 1234 

Paradise Alley in Heaven, Nebraska? 
22. When? 
23. Describe the nature and extent of your inspection. Just what did you do while 

you were on the premises? 
24. Would you describe the property at the time you saw it? 
25. Style, size, condition? 
26. Did you arrive at an opinion of its value? 
27. How does one in your occupation go about arriving at an opinion of the value 

of a piece of property? Describe the process and the methods involved. 
28. Did you go through that process here? 



29. What comparable properties did you select for this house? 
30. Why? 
31. Did you physically inspect these houses? 
32. Where did you get information about the sales prices? 
33. How do persons involved in the real estate industry, such as real estate 

brokers, agents, and appraisers, generally rely upon that information? 
34. Does the property need any repairs at this time? 
35. What repairs are necessary? 
36. Have you been able to estimate a cost of repair? 
37. How did you arrive at that estimate? 
38. What is that cost? 
39. So after your inspection of the premises, after your assessment of its condition 

and the need for repair, and your review of sales data for comparable 
properties in the area, did you arrive at an opinion of the value of the debtor’s 
home? 

40. What is that opinion? 
41. Did you prepare a report with regard to your inspection and review of area 

sales data? 
42. Does the report contain your work product including notes of your findings? 
43. Does it contain photographs taken by you of the property? 
44. Do those photographs fairly and accurately show the condition of the home at 

the time of your inspection? 
45. You earlier identified Plaintiff’s Exhibit #__ as a copy of your report, is that 

correct? 
46. Your Honor, I offer Exhibit # __ into evidence. 

 
THE PLAINTIFF/DEBTOR RESTS. 
 

CROSS EXAMINATION OF ADVERSE PARTY AND EXPERT WITNESS 
 
The questions to ask during cross-examination will depend entirely upon what 
problems that have been identified in advance of the trial or that were developed during 
the direct examination. 
 
An attorney who represents the creditor may wish to emphasize the length of time 
that expired between the filing of the case and the taking of the photographs and the visit 
of the appraiser. It is extremely important that the Plaintiff get an inspection at or about 
the time the case is filed. It would be even better if the inspection were done just before 
the case is filed, if possible, so that the appraisal value matches the value on Schedule A. 
 
The debtor will also want to touch on any positive attributes about the house that were 
not mentioned in the direct examination, like the fact that Elvis used to own the house or 
that George Washington once slept here. Otherwise, focus will be on the appraiser. 
 
A cross examination of the other party’s expert will probably depend entirely 
upon the problems that were identified in advance of the trial from review of the expert’s 



report and examination of his or her qualifications and methods at the deposition. Each 
case will be different, and no script can be prepared without knowledge of the points to 
be made. At the very least, counsel will want to highlight the things the opposing expert 
did differently than his or her expert. This becomes the basis for which counsel’s witness 
to discuss in the most respectful manner possible why the opposing expert’s approach is 
flawed and produced the wrong conclusion. 
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