
Mortgage Issues inMortgage Issues in
Ch t 13 B k tCh t 13 B k tChapter 13 BankruptcyChapter 13 Bankruptcy



Recent Mortgage Servicing RegulationsRecent Mortgage Servicing Regulations

Consumer Financial Protection Bureau (CFPB)
Periodic statements for residential mortgage loans
12 C.F.R. §1026.41 - effective July 18, 2015

S ti 41(d)(3) R i di l f i lSection 41(d)(3) Requires disclosure of any partial
payments that were sent to a suspense or unapplied funds
account.

Section 41(d)(4) Requires all transaction activity including
payments received and applied, payments received and held in
suspense account, imposition of any fees or charges be disclosed
in the statement.



Recent Mortgage Servicing RegulationsRecent Mortgage Servicing Regulations

Periodic statements for residential mortgage loans

Section 41(e)(5) Requirement to send periodic statement does
not apply to consumers in bankruptcy.
Wi h i f h d b h iWith respect to any portion of the mortgage debt that is not
discharged, the servicer must resume sending periodic
statements at the earliest of the case is dismissed, case is closed
or consumer receives a discharge.

This portion is subject to further rulemaking, which will
likely make periodic statements required in bankruptcy.



Recent Mortgage Servicing RegulationsRecent Mortgage Servicing Regulations

Requirements under Real Estate Settlement Procedures Act

12 CFR 1026.36(c)(1) Servicer to credit the payment to
the borrower’s account as of the date the servicer receives it

12 CFR 1024.34(a) Servicer required to pay taxes,
insurance premiums and other charges by the due date.



Recent Mortgage Servicing RegulationsRecent Mortgage Servicing Regulations

Requirements under Real Estate Settlement Procedures Act

12 CFR 1024.36 The mortgage servicer must:

• Acknowledge receipt within 5 business days• Acknowledge receipt within 5 business days.
• Respond in writing to the information request within 30

business days.



Recent Mortgage Servicing RegulationsRecent Mortgage Servicing Regulations

Requirements under Real Estate Settlement Procedures Act

12 CFR 1024.36 A Request for Information (“RFI”)
formerly called a Qualified Written Request (“QWR”), must
include:include:
• The borrower's name,
• Information that allows the servicer to identify the

borrower's account and the requested information relates
to the borrower's mortgage loan.

The RFI may be made by borrower or their agent.



Revised Proof of ClaimRevised Proof of Claim
F 410 d 410AF 410 d 410AForms 410 and 410AForms 410 and 410A

EffectiveEffective December 1, 2015December 1, 2015



Form 410Form 410Form 410Form 410





Form 410Form 410
P t 1P t 1Part 1Part 1

Identifying the ClaimIdentifying the Claim





FormForm 410410 –– Part 1Part 1 –– Identifying the ClaimIdentifying the Claim

Account number is not asked for until the second pageAccount number is not asked for until the second page

As with Form B10, there are boxes to identify:As with Form B10, there are boxes to identify:
Who is the current creditor?Who is the current creditor?
Where should notices be sent?Where should notices be sent?
Where should payments be sent?Where should payments be sent?
Is this an amended claim?Is this an amended claim?
Is there a competing claim filed by someone else?Is there a competing claim filed by someone else?
Uniform Claim Identifier (no longer in its own box)Uniform Claim Identifier (no longer in its own box)



Box 1 is for identifying the creditorBox 1 is for identifying the creditor

Form 410Form 410 –– Part 1Part 1 –– Identifying the ClaimIdentifying the Claim

Box 1 is for identifying the creditorBox 1 is for identifying the creditor

Other namesOther names
Not for transfersNot for transfers
But could include a name changeBut could include a name change



Box 2 is for indicating whether the claim has beenBox 2 is for indicating whether the claim has been

Form 410Form 410 –– Part 1Part 1 –– Identifying the ClaimIdentifying the Claim

Box 2 is for indicating whether the claim has beenBox 2 is for indicating whether the claim has been
transferred or acquired, and identifying thetransferred or acquired, and identifying the
transferortransferor

This is newThis is new



Form 410Form 410 –– Part 1Part 1 –– Identifying the ClaimIdentifying the Claim

Box 3 is for indicating addresses where notices andBox 3 is for indicating addresses where notices and
payments should be sentpayments should be sent

Notice that UCI is no longer in a separate boxNotice that UCI is no longer in a separate box



Box 4 is for indicating whether claimant is filing anBox 4 is for indicating whether claimant is filing an

Form 410Form 410 –– Part 1Part 1 –– Identifying the ClaimIdentifying the Claim

Box 4 is for indicating whether claimant is filing anBox 4 is for indicating whether claimant is filing an
amended claimamended claim



Box 5 is for indicating whether claimant knows ifBox 5 is for indicating whether claimant knows if

Form 410Form 410 –– Part 1Part 1 –– Identifying the ClaimIdentifying the Claim

o 5 s o d c g w e e c owso 5 s o d c g w e e c ows
anybody else has filed a POC for this claim (e.g., theanybody else has filed a POC for this claim (e.g., the
debtor)debtor)



Form 410Form 410
Part 2Part 2

I f ti Ab t th Cl iI f ti Ab t th Cl iInformation About the ClaimInformation About the Claim
As of the Date the Case Was FiledAs of the Date the Case Was Filed





Form 410Form 410 –– Part 2Part 2 –– Claim InformationClaim Information
As with Form B10, there are boxes to identify inAs with Form B10, there are boxes to identify in
Part 2:Part 2:

Account number (last four digits only)Account number (last four digits only)
Basis of the claim (e.g., money loaned)Basis of the claim (e.g., money loaned)
Nature of the collateral (if secured)Nature of the collateral (if secured)
Instructions to attach evidence of perfectionInstructions to attach evidence of perfection
appears on the form instead of the instructionsappears on the form instead of the instructions
Extent a claim is securedExtent a claim is secured
Amount of any arrearsAmount of any arrears
Interest rate (no longer in its own box)Interest rate (no longer in its own box)



Box 7 is for providing the amount of the claimBox 7 is for providing the amount of the claim

Form 410Form 410 –– Part 2Part 2 –– Claim InformationClaim Information

o 7 s o p ov d g e ou o e co 7 s o p ov d g e ou o e c

Question about whether amount includes interest
and fees and instruction to provide itemized
statement



Box 8 is for providing the basis of the claim (e.g.,Box 8 is for providing the basis of the claim (e.g.,

Form 410Form 410 –– Part 2Part 2 –– Claim InformationClaim Information

o 8 s o p ov d g e b s s o e c (e g ,o 8 s o p ov d g e b s s o e c (e g ,
money loaned)money loaned)

Instruction: “AttachInstruction: “Attach redacted copies of anyredacted copies of any
documents supporting the claim required bydocuments supporting the claim required by
Bankruptcy Rule 3001(cBankruptcy Rule 3001(c).”).”



Box 9 is for providing information about securedBox 9 is for providing information about secured
claims:claims:

Nature of the property securing the claim (e.g., aNature of the property securing the claim (e.g., a
motor vehicle or real estate)motor vehicle or real estate)

Form 410Form 410 –– Part 2Part 2 –– Claim InformationClaim Information

Basis for perfection (and attach documents)Basis for perfection (and attach documents)
Value of the property securing the claimValue of the property securing the claim
Amount of the arrears (i.e., amount to cure anyAmount of the arrears (i.e., amount to cure any
default as of the date of petition)default as of the date of petition)
Annual Interest Rate (fixed or variable)Annual Interest Rate (fixed or variable)



Form 410Form 410 –– Part 2Part 2 –– Claim InformationClaim Information



Box 10 is for providing information in the event theBox 10 is for providing information in the event the

Form 410Form 410 –– Part 2Part 2 –– Claim InformationClaim Information

o 0 s o p ov d g o o e eve eo 0 s o p ov d g o o e eve e
claim is based on a leaseclaim is based on a lease



Form 410Form 410
P t 3P t 3Part 3Part 3

Declaration PageDeclaration Page





Form 410Form 410 –– PartPart 33 –– Declaration PageDeclaration Page
Part 3 replaces Section 8 of Form B10, andPart 3 replaces Section 8 of Form B10, and includesincludes
significant changessignificant changes

Part 3 now includes a box for attorneysPart 3 now includes a box for attorneys

Section 8 of former B10 includes a declaration underSection 8 of former B10 includes a declaration under
penalty of perjury, that the information provided inpenalty of perjury, that the information provided in
the claim is true and correct to the best of the filer’sthe claim is true and correct to the best of the filer’s
knowledge, information and reasonable beliefknowledge, information and reasonable belief



Form 410Form 410 –– Part 3Part 3 –– Declaration PageDeclaration Page
TheThe newnew declaration is broken into 3 parts:declaration is broken into 3 parts:

Signature serves as an acknowledgment thatSignature serves as an acknowledgment that
debtor has received credit for payments receiveddebtor has received credit for payments received
II hhave examined information in POC and have aave examined information in POC and have a
reasonable belief information is true and correctreasonable belief information is true and correctreasonable belief information is true and correctreasonable belief information is true and correct
I declare under penalty of perjury that theI declare under penalty of perjury that the
foregoing is true and correct (i.e., not that theforegoing is true and correct (i.e., not that the
informationinformation isis true and correct, but that the debtortrue and correct, but that the debtor
has received proper credit, the information hashas received proper credit, the information has
been examined, and there is a reasonable beliefbeen examined, and there is a reasonable belief
about the accuracy of the info)about the accuracy of the info)



Form 410AForm 410A
Mortgage Proof of ClaimMortgage Proof of ClaimMortgage Proof of ClaimMortgage Proof of Claim

AttachmentAttachment





Form 410AForm 410A –– Mortgage POC AttachmentMortgage POC Attachment
•• Replaces POC AttachmentReplaces POC Attachment
•• Only required if loan is secured by principalOnly required if loan is secured by principal

residenceresidence
•• Detailed payment history that can be automatedDetailed payment history that can be automated

should be shown on formshould be shown on form
•• Disclosure requirements should be uniformDisclosure requirements should be uniform

nationwide; local variations should be prohibitednationwide; local variations should be prohibited
•• Amount of regular monthly mortgage payment asAmount of regular monthly mortgage payment as

of the petition date should be includedof the petition date should be included
•• Calculation of the total claim should be shownCalculation of the total claim should be shown



Form 410AForm 410A –– Loan HistoryLoan History

The loan history shows:The loan history shows:

When payments were dueWhen payments were due
When the debtor made paymentsWhen the debtor made payments
How payments were applied or placed in suspenseHow payments were applied or placed in suspense
When fees and charges were incurredWhen fees and charges were incurred
What the balances were for various componentsWhat the balances were for various components
of the loan after amounts were received or feesof the loan after amounts were received or fees
and charges were incurredand charges were incurred



Form 410AForm 410A –– Loan HistoryLoan History
New form requires home mortgage claimant toNew form requires home mortgage claimant to
provide loan history starting with the first date ofprovide loan history starting with the first date of
defaultdefault

This is the first date on which the borrower failedThis is the first date on which the borrower failed
to make a payment in accordance with the termsto make a payment in accordance with the terms
of the note and mortgage unless the note wasof the note and mortgage unless the note was
subsequently brought current with no principal,subsequently brought current with no principal,
interest, fees, escrow payment, or other chargesinterest, fees, escrow payment, or other charges
“immediately payable”“immediately payable”



Form 410AForm 410A –– LoanLoan HistoryHistory

Query:Query: What if a borrower reinstates by paying allWhat if a borrower reinstates by paying all
the delinquent payments and late charges, but thethe delinquent payments and late charges, but the
fee for an inspection performed while the loan wasfee for an inspection performed while the loan was
delinquent is later assessed? Or what if the debtordelinquent is later assessed? Or what if the debtordelinquent is later assessed? Or what if the debtordelinquent is later assessed? Or what if the debtor
does not pay the late charge and it remains the onlydoes not pay the late charge and it remains the only
fee outstanding for several years?fee outstanding for several years?



Form 410AForm 410A –– Loan HistoryLoan History
•• Loan history will enable debtor to (better) seeLoan history will enable debtor to (better) see

basis for mortgage and arrearage amountsbasis for mortgage and arrearage amounts

•• Goal is to facilitate resolution of disputes aboutGoal is to facilitate resolution of disputes about
mortgage amounts (and provide basis formortgage amounts (and provide basis for
objections to claim in others)objections to claim in others)

•• New form has advantage of being in format thatNew form has advantage of being in format that
can be automatedcan be automated
oo Current B10A must be completed manuallyCurrent B10A must be completed manually
oo Larger servicers believe they can automate the formLarger servicers believe they can automate the form
oo Credit unions are apparently on the same platformCredit unions are apparently on the same platform



Form 410AForm 410A –– Loan HistoryLoan History
•• Pending amendments of Rule 9009 would requirePending amendments of Rule 9009 would require

uniform implementation of the new form in alluniform implementation of the new form in all
districts, thereby allowing creditors to developdistricts, thereby allowing creditors to develop
universally applicable software form completionuniversally applicable software form completion

•• Black Knight,Black Knight, CorelogicCorelogic and AACER are workingand AACER are working
on software solutionson software solutions



Form 410AForm 410A –– Loan HistoryLoan History
•• New form requires disclosure of all information onNew form requires disclosure of all information on

the current Attachment A, but in a format that isthe current Attachment A, but in a format that is
more transparent and capable of being more easilymore transparent and capable of being more easily
and accurately completedand accurately completed

•• New form adds information old form does notNew form adds information old form does not
include:include:
oo Statement of current mortgage paymentStatement of current mortgage payment
oo Calculation of total amount of the debt (thoughCalculation of total amount of the debt (though

that was required on former Form B10)that was required on former Form B10)



Form 410AForm 410A –– Part 1: Mortgage and Case InfoPart 1: Mortgage and Case Info
•• Case NumberCase Number
•• Names of Debtor 1 andNames of Debtor 1 and

Debtor 2Debtor 2
•• Last 4 digits of numberLast 4 digits of number

used to identify theused to identify theused to identify theused to identify the
mortgagemortgage

•• Creditor’s nameCreditor’s name
•• Servicer’s name, if applicableServicer’s name, if applicable
•• Method used to calculate interest on the debt (i.e.,Method used to calculate interest on the debt (i.e.,

fixed accrual, daily simple interest, or otherfixed accrual, daily simple interest, or other
method)method)



•• Principal balance on thePrincipal balance on the
debtdebt

•• Interest due and owingInterest due and owing
•• Any fees or costs owedAny fees or costs owed

under the note orunder the note or

Form 410AForm 410A –– Part 2: Total Debt CalculationPart 2: Total Debt Calculation

under the note orunder the note or
mortgage andmortgage and
outstanding as of theoutstanding as of the
datedate of the bankruptcyof the bankruptcy filingfiling

•• Any escrow deficiency for funds advancedAny escrow deficiency for funds advanced
oo Amount of any prepetition payments for taxes and insuranceAmount of any prepetition payments for taxes and insurance

servicer or mortgagee made out of its own funds and for which itservicer or mortgagee made out of its own funds and for which it
has not been reimbursedhas not been reimbursed



•• Also disclose the totalAlso disclose the total
amount of funds onamount of funds on
handhand

•• This amount is the totalThis amount is the total
of the following ifof the following if

Form 410AForm 410A –– Part 2: Total Debt CalculationPart 2: Total Debt Calculation

of the following, ifof the following, if
applicable:applicable:
oo Positive escrowPositive escrow

balancebalance
oo UnappliedUnapplied fundsfunds
oo Amounts held in suspense accountsAmounts held in suspense accounts



To determine the total debtTo determine the total debt
due:due:

Total the amounts owedTotal the amounts owed
Then subtract the totalThen subtract the total

Form 410AForm 410A –– Part 2: Total Debt CalculationPart 2: Total Debt Calculation

+
+
+

funds on handfunds on hand
Insert this amountInsert this amount
underunder Total debtTotal debt

–
=



•• Insert the amount ofInsert the amount of
principal and interestprincipal and interest
portion of all prepetitionportion of all prepetition
monthly installmentsmonthly installments
that remain outstandingthat remain outstanding

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage

that remain outstandingthat remain outstanding
as of the petition dateas of the petition date

•• TheThe escrow portionescrow portion of prepetition monthlyof prepetition monthly
installment payments should NOT be included ininstallment payments should NOT be included in
this figurethis figure



•• Insert amount of feesInsert amount of fees
and costs outstandingand costs outstanding
as of the petition dateas of the petition date

•• This amount shouldThis amount should

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage

equal theequal the Fees/ChargesFees/Charges
balancebalance as shown in theas shown in the
last entry in Part 5,last entry in Part 5,
Column PColumn P



•• Insert any escrowInsert any escrow
deficiency for fundsdeficiency for funds
advancedadvanced

•• This amount should beThis amount should be

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage

the same as amount ofthe same as amount of
escrow deficiency statedescrow deficiency stated
in Part 2in Part 2



•• The escrow deficiency amount (i.e., the negativeThe escrow deficiency amount (i.e., the negative
balance in the escrow account on the day the casebalance in the escrow account on the day the case
was filed) is ordinarily the starting balance for thewas filed) is ordinarily the starting balance for the

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage
IMPORTANTIMPORTANT

escrow analysisescrow analysis

•• Although not spelled out in the instructions, it hasAlthough not spelled out in the instructions, it has
been determined that because the escrowbeen determined that because the escrow
deficiency is being listed on a separate line in Partdeficiency is being listed on a separate line in Part
3, the escrow account needs to be brought up to3, the escrow account needs to be brought up to
zero prior to running the escrow analysiszero prior to running the escrow analysis



•• This may require a programming change for theThis may require a programming change for the
first escrow analysis run after the filing of afirst escrow analysis run after the filing of a
bankruptcy casebankruptcy case

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage
IMPORTANTIMPORTANT



•• Insert the projectedInsert the projected
escrow shortage as ofescrow shortage as of
the date the bankruptcythe date the bankruptcy
petition was filedpetition was filed
(should be based on and(should be based on and

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage

(should be based on and(should be based on and
consistent with escrowconsistent with escrow
analysis performed as ofanalysis performed as of
the date of the petition under Rule 3001)the date of the petition under Rule 3001)



•• Calculation shouldCalculation should
include 1/6 ofinclude 1/6 of
anticipated annualanticipated annual
charges against thecharges against the
escrow account or 2escrow account or 2

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage

escrow account or 2escrow account or 2
months of the monthlymonths of the monthly
pro rata installmentspro rata installments
duedue
by the borrower as calculated under RESPAby the borrower as calculated under RESPA
guidelinesguidelines



•• The shortage is theThe shortage is the
difference between thedifference between the
actual amount in theactual amount in the
escrow account andescrow account and
the required amountthe required amount

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage

www.maxconsumerdefenseacademy.com

the required amountthe required amount

•• Amount actually heldAmount actually held
should equal the amountshould equal the amount
of a positive escrow account balance as shown inof a positive escrow account balance as shown in
the last entry in Part 5, Column Othe last entry in Part 5, Column O



•• The amount actuallyThe amount actually
held should also equalheld should also equal
ending balance forending balance for
previous escrowprevious escrow
computation period oncomputation period on

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage

computation period oncomputation period on
escrow analysisescrow analysis

IMPORTANTIMPORTANT

Escrow portion of missed prepetition mortgageEscrow portion of missed prepetition mortgage
payments will not be recovered as a separate line itempayments will not be recovered as a separate line item



•• Insert the amount ofInsert the amount of
funds on hand as of thefunds on hand as of the
petition datepetition date

•• Subtract this numberSubtract this number

Form 410AForm 410A –– Part 3: ArrearagePart 3: Arrearage

+
+
+–

from the total amountsfrom the total amounts
due listed in Part 3 todue listed in Part 3 to
arrive at thearrive at the TotalTotal
Prepetition ArrearagePrepetition Arrearage

=



•• Insert principal andInsert principal and
interest paymentinterest payment
amount of monthlyamount of monthly
payment as of petitionpayment as of petition

Form 410AForm 410A –– Part 4: MonthlyPart 4: Monthly MtgMtg PaymentPayment

p y pp y p
datedate



•• Insert monthly escrowInsert monthly escrow
portion of monthlyportion of monthly
paymentpayment

•• Amount should take intoAmount should take into

Form 410AForm 410A –– Part 4: MonthlyPart 4: Monthly MtgMtg PaymentPayment

account receipt of anyaccount receipt of any
amounts claimed inamounts claimed in
Part 3 as escrowPart 3 as escrow deficiency and projected escrowdeficiency and projected escrow
shortageshortage



•• Therefore, the POCTherefore, the POC
should assume that theshould assume that the
escrow deficiency andescrow deficiency and
shortage will be paidshortage will be paid

Form 410AForm 410A –– Part 4: MonthlyPart 4: Monthly MtgMtg PaymentPayment

shortage will be paidshortage will be paid
through the plan andthrough the plan and
provide for a credit ofprovide for a credit of
the same amount whenthe same amount when
calculating postcalculating post--petition escrow installmentpetition escrow installment
paymentspayments



•• Add any amounts forAdd any amounts for
private mortgageprivate mortgage
insuranceinsurance

Add li f ddi i lAdd li f ddi i l

Form 410AForm 410A –– Part 4: MonthlyPart 4: Monthly MtgMtg PaymentPayment

•• Add lines for additionalAdd lines for additional
amounts included inamounts included in
monthly payment suchmonthly payment such
as credit life insuranceas credit life insurance



•• TheThe Total MonthlyTotal Monthly
PaymentPayment is the sum ofis the sum of
the principal andthe principal and
interest monthlyinterest monthly

Form 410AForm 410A –– Part 4: MonthlyPart 4: Monthly MtgMtg PaymentPayment

+
+

interest, monthlyinterest, monthly
escrow, PMI, andescrow, PMI, and
other amounts (e.g.,other amounts (e.g.,
credit life insurance)credit life insurance)

=



Form 410AForm 410A –– Part 5: Loan Payment HistoryPart 5: Loan Payment History



Loan Payment History from First Date of DefaultLoan Payment History from First Date of Default

Form 410AForm 410A –– Part 5: Loan Payment HistoryPart 5: Loan Payment History

Beginning with the First Date of Default, enter:Beginning with the First Date of Default, enter:
•• The date of the default in Column AThe date of the default in Column A
•• Amount incurred in Column DAmount incurred in Column D
•• Description of the charge in Column EDescription of the charge in Column E
•• Principal balance, escrow balance, and unapplied orPrincipal balance, escrow balance, and unapplied or

suspense fund balance as of that date in Columns M, O,suspense fund balance as of that date in Columns M, O,
and Q respectivelyand Q respectively



For:For:

1)1) All subsequently accruing installment paymentsAll subsequently accruing installment payments
2)2) Any subsequent payment receivedAny subsequent payment received
3)3) Any fee, charge, or amount incurredAny fee, charge, or amount incurred

Form 410AForm 410A –– Part 5: Loan Payment HistoryPart 5: Loan Payment History

4)4) Any escrow charge satisfied since the date of firstAny escrow charge satisfied since the date of first
defaultdefault



Enter the information in date of order, showing:Enter the information in date of order, showing:

•• Description of the transactionDescription of the transaction
•• Contractual due dateContractual due date
•• How the amount was applied or assessedHow the amount was applied or assessed

Form 410AForm 410A –– Part 5: Loan Payment HistoryPart 5: Loan Payment History

•• The resulting principal balance, accrued interestThe resulting principal balance, accrued interest
balance, escrow balance, outstanding fees orbalance, escrow balance, outstanding fees or
charges balances, and the total unapplied fundscharges balances, and the total unapplied funds
held or in suspenseheld or in suspense



Form 410AForm 410A –– Part 5: Loan Payment HistoryPart 5: Loan Payment History

•• Column N is for showing the accrued (i.e.,Column N is for showing the accrued (i.e.,g (g (
running) interest balance for daily simple interestrunning) interest balance for daily simple interest
loansloans



Form 410AForm 410A –– Part 5: Loan Payment HistoryPart 5: Loan Payment History

•• Principal balance, escrow balance, and unappliedPrincipal balance, escrow balance, and unappliedp ppp pp
or suspense fund balance on the date theor suspense fund balance on the date the
bankruptcy case was filed should be the figures inbankruptcy case was filed should be the figures in
the last row of the history for Columns M, O, andthe last row of the history for Columns M, O, and
Q respectivelyQ respectively



Form 410AForm 410A –– Part 5: Loan Payment HistoryPart 5: Loan Payment History

•• If the amount at the bottom of Column O isIf the amount at the bottom of Column O is
negative, this is the amount of the escrownegative, this is the amount of the escrow
deficiency to be entered in Parts 2 and 3 of Formdeficiency to be entered in Parts 2 and 3 of Form
410A410A



•• The requirement to produce a history back to theThe requirement to produce a history back to the
“first date of default” could mean servicer must go“first date of default” could mean servicer must go
back several yearsback several years
oo If loan has been transferred, the transferee willIf loan has been transferred, the transferee will

need detailed information about any fees orneed detailed information about any fees or

Form 410AForm 410A –– Servicer ChallengesServicer Challenges

need detailed information about any fees orneed detailed information about any fees or
costs incurred prior to the transfer of loancosts incurred prior to the transfer of loan

oo Otherwise, fees and costs assessed beforeOtherwise, fees and costs assessed before
transfer need to be waivedtransfer need to be waived



oo Similarly, if loan is contractually delinquent asSimilarly, if loan is contractually delinquent as
of transfer date, transferee will need a detailedof transfer date, transferee will need a detailed
history going back to the first date of defaulthistory going back to the first date of default

oo Otherwise, loan will need to be brought currentOtherwise, loan will need to be brought current
at least through transfer dateat least through transfer date

Form 410AForm 410A –– Servicer ChallengesServicer Challenges

at least through transfer dateat least through transfer date

•• The requirement to bring escrow account up toThe requirement to bring escrow account up to
zero before running first postzero before running first post--petition escrowpetition escrow
analysis will require programming that is uniqueanalysis will require programming that is unique
for borrowers in bankruptcyfor borrowers in bankruptcy



•• Notice of Final Cure PaymentNotice of Final Cure Payment -- Form 4100NForm 4100N

•• Response to Notice of Final CureResponse to Notice of Final Cure PaymentPayment -- FormForm
4100R4100R

New Director’s FormsNew Director’s Forms

•• Director’sDirector’s FormsForms are issued under Bankruptcyare issued under Bankruptcy
Rule 9009 byRule 9009 by thethe Administrative Office of theAdministrative Office of the U. S.U. S.
Courts. The use of Director’s FormsCourts. The use of Director’s Forms is optionalis optional
but maybut may be required by localbe required by local rulesrules or generalor general
orders.orders.



The Snares of N.C.G.S §45-91

Since 2008, N.C.G.Ss §45-91 has laid a double
snare for consumer home loan lenders.

State Law ExampleState Law Example

Failure to either assess expenses against
consumer borrowers within 45 days after they are
incurred or to bill the borrowers 30 days after
assessment and §45-93(3) means a lender waives
them forever.



The Snares of N.C.G.S §45-91
The law applies even if a consumer borrower is in
bankruptcy. In re Saeed, No. 10-10303, 2010 Bankr.
LEXIS 3267 (U.S. Bankr. M.D.N.C. Sep. 17, 2010).

State Law ExampleState Law Example

S 3 67 (U.S. a . . .N.C. Sep. 7, 0 0).

The automatic stay does not preclude sending this
notice, as it is not an attempt to collect, but sent for
informational purposes. In re Hillmon, No. 11-
80303, 2011 Bankr. LEXIS 5536 (U.S. Bankr.
M.D.N.C. Oct. 26, 2011)



The Snares of N.C.G.S §45-91

Failure to waive untimely assessed or noticed fees
within 30 days of a request for correction can

State Law ExampleState Law Example

within 30 days of a request for correction, can
result in imposition of actual damages and
attorney’s fees.



Thanks to:Thanks to:



Contact InformationContact Information
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incurred

and
escrow

am
ounts

paid
from

the
First

date
of

default
that

rem
ainsunpaid

asofthe
date

offiling
ofthe

petition.

N
otice

ofM
ortgage

Paym
entC

hange-O
fficialForm

410S1
Filed

as
a

supplem
entto

the
Proof

of
C

laim
pursuantto

FR
B

P
§3002.1

atleast21
days

priorto
the

new

N
otice

ofPost-petition
M

ortgage
Fees,E

xpensesand
C

harges-O
fficialForm

410S2
Filed

as
a

supplem
ent

to
the

proof
of

claim
to

give
notice

of
any

fees,
expenses

and
charges

incurred
after

the
bankruptcy

filing
that

are
asserted

as
recoverable

againstthe
D

ebtororthe
D

ebtor’sprincipal

C
H

A
N

G
E

S
IN

R
E

G
U

L
A

T
IO

N
S-

C
onsum

er
FinancialProtection

B
ureau

(C
FPB

)

Periodic
statem

entsforresidentialm
ortgage

loans

12
C

.F.R
.§1026.41

-effective
July

18,2015

Section
41(d)(3)

R
equiresdisclosure

ofany
partialpaym

entsthatw
ere

sentto
a

suspense
or

unapplied
fundsaccount.

Section
41(d)(4)

R
equires

alltransaction
activity

including
paym

ents
received

and
applied,

paym
ents

received
and

held
in

suspense
account,im

position
ofany

fees
or

chargesbe
disclosed

in
the

statem
ent.

Section
41(e)(5)

R
equirem

ent
to

send
periodic

statem
ent

does
not

apply
to

consum
ers

in
bankruptcy.W

ith
respectto

any
portion

of
the

m
ortgage

debtthatis
not



discharged,
the

servicer
m

ust
resum

e
sending

periodic
statem

ents
at

the
earliest

of
the

case
is

dism
issed,

case
is

closed
or

consum
er

receives
a

discharge.

R
equirem

entsunder
R

ealE
state

Settlem
entProceduresA

ct

12
C

FR
1026.36(c)(1)Servicerto

creditthe
paym

entto
the

borrow
er’s

accountas
ofthe

date
the

servicerreceivesit

12
C

FR
1024.34(a)

Servicer
required

to
pay

taxes,insurance
prem

ium
s

and
other

charges
by

the
due

date.

12
C

FR
1024.36

R
equestforInform

ation
(form

erly
Q

W
R

)-m
ustinclude:

the
borrow

er’snam
e,

inform
ation

thatallow
s

the
servicerto

identify
the

borrow
er's

accountand
the

requested
inform

ation
relatesto

the
borrow

er'sm
ortgage

loan.
R

equestm
ay

be
m

ade
by

borrow
erortheiragent.

Servicerm
ustacknow

ledge
receiptw

ithin
5

businessdays.
Servicer

m
ust

respond
in

w
riting

to
the

inform
ation

request
w

ithin
30

businessdays.

12
C

FR
1024.37

Servicerm
ustcom

ply
w

ith
the

new
restrictions

on
obtaining

and
assessing

charges
and

fees
for

forced
placed

insurance.R
equires

an
Initial

w
ritten

notice
to

the
borrow

er
at

least
45

days
before

assessing
a

charge
or

fee
related

to
forced

place
insurance.R

equires
a

rem
inder

notice
at

least
30

days
afterthe

initialnotice
is

m
ailed

and
15

days
before

a
fee

orcharge
is

assessed.

A
m

endm
ents

to
R

egulation
X

-
R

E
SPA

and
R

egulation
Z

T
ruth

in
L

ending
A

ct
effective

O
ctober

3,2015-
Loan

origination
and

M
ortgage

LenderLicensing
(changed

from
A

ugust1,2015
by

C
FPB

)

12
C

FR
1024.17(e)

TransferofServicing
requirem

ents

12
C

FR
1024.17(f)-(i)Escrow

shortage,surplusand
deficiency

requirem
ents

Proposed
A

m
endm

ents
to

M
ortgage

Servicing
R

ules
under

R
eal

E
state

Settlem
ent

ProceduresA
ct(R

egulation
X

)and
the

T
ruth

in
L

ending
A

ct(R
egulation

Z
)

C
om

m
entperiod

ended
M

arch
2015.

Proposed
am

endm
entsinclude:

A
general

definition
of

delinquency-
a

borrow
er

and
a

borrow
er’s

m
ortgage

loan
obligation

are
delinquentbeginning

on
the

date
a

paym
entsufficientto

cover
principal,

interest,and,ifapplicable,escrow
,becom

esdue
and

unpaid.



R
equire

servicers
to

m
eetthe

loss
m

itigation
requirem

entm
ore

than
once

in
a

life
of

a
loan

forborrow
ersw

ho
becom

e
currentaftera

delinquency
R

equire
servicers

to
send

m
odified

periodic
statem

ents
to

consum
ers

w
ho

have
filed

for
bankruptcy

w
ith

contentvarying
depending

on
w

hetherthe
borrow

eris
in

a
C

hapter7
or

13.



M
ortgage

Proof
of

C
laim

A
ttachm

ent—
R

ule
3001(c)(2)(C

)
and

O
fficialForm

410A
W

ith
perm

ission
ofJohn

R
ao

B
ankruptcy

R
ule

3001(c)(2)(C
)

requires
the

m
ortgage

creditor
to

attach
to

its
proof

of
claim

the
M

ortgage
ProofofC

laim
A

ttachm
entform

. 1The
form

instructs
the

creditorto
disclose

the
com

ponents
of

the
total

am
ount

of
the

debt,
the

prepetition
m

ortgage
arrearage,

and
the

postpetition
m

ortgage
paym

entam
ount.

M
ortgage

creditors
initially

w
ere

required
to

include
an

item
ization

ofprepetition
feesand

chargesby
entering

thisinform
ation

in
spacesprovided

on
the

form
.

The
form

now
requires,

for
claim

s
filed

on
or

after
D

ecem
ber

1,
2015,

the
m

ortgage
creditor

to
provide

this
inform

ation
as

part
of

a
loan

paym
ent

history.
The

loan
history

m
ust

include
inform

ation
aboutpaym

ents
received

and
how

they
w

ere
applied,w

hen
fees

and
charges

w
ere

incurred,
w

hen
escrow

am
ounts

w
ere

disbursed,
and

w
hether

funds
w

ere
held

in
an

unapplied
orsuspense

account.
The

prepetition
period

show
n

on
the

loan
history

should
be

from
the

first
date

of
default

to
the

petition
date. 2

If
there

w
ere

prepetition
loan

defaults
that

the
debtor

had
fully

cured,the
loan

history
should

begin
w

ith
the

firstdate
of

the
m

ostrecentloan
defaultthathasnotbeen

cured.

If
the

m
ortgage

account
includes

an
escrow

account,
the

m
ortgage

creditor
m

ust
also

attach
to

the
proof

of
claim

an
escrow

accountstatem
entprepared

as
of

the
petition

date
in

a
form

consistentw
ith

applicable
nonbankruptcy

law
. 3

The
R

ealEstate
Settlem

entProceduresA
ct

perm
its

the
servicer

to
conduct

such
an

analysis
in

this
situation

before
the

end
of

debtor’s
norm

alescrow
accountyear. 4

In
orderto

give
effectto

the
cure

plan,the
servicerm

usttreatall
unpaid

prepetition
escrow

charges
as

if
they

have
been

paid
w

hen
conducting

this
analysis.

These
unpaid

prepetition
escrow

chargesare
partofm

ortgage
holder’sarrearage

claim
to

be
paid

under
the

plan
and

such
charges

m
ay

notbe
collected

in
postpetition

escrow
paym

ents. 5
Thus,

prepetition
escrow

account
deficiencies,

representing
am

ounts
disbursed

by
the

servicer
for

taxes,
insurance,

and
other

escrow
item

s
w

hen
there

w
ere

insufficient
funds

in
the

debtor’s
escrow

account,are
paid

as
partofthe

m
ortgage

holder’s
arrearage

claim
during

the
longercure

1Fed.R
.B

ankr.P.3001(c)(2)(C
);O

fficialForm
410A

.
2

The
InstructionsforO

fficialForm
410A

state:“The
firstdate

ofdefaultisthe
firstdate

on
w

hich
the

borrow
erfailed

to
m

ake
a

paym
entin

accordance
w

ith
the

term
softhe

note
and

m
ortgage,

unlessthe
note

w
assubsequently

broughtcurrentw
ith

no
principal,interest,fees,escrow

paym
ents,orotherchargesim

m
ediately

payable.”
3Fed.R

.B
ankr.P.3001(c)(2)(C

).
4R

ESPA
’sim

plem
enting

regulation,R
egulation

X
,providesthatin

certain
situationsthe

servicer
need

notw
aituntilthe

end
ofthe

tw
elve-m

onth
escrow

com
putation

yearto
perform

an
escrow

analysis.Ifthe
analysisisdone

before
the

end
ofthe

tw
elve-m

onth
com

putation
year,the

servicerisrequired
to

send
the

borrow
era

“shortyearstatem
ent”

w
hich

w
illchange

one
escrow

accountcom
putation

yearto
another,and

establish
the

beginning
date

ofthe
new

com
putation

year.See
R

eg.X
,12

C
.F.R

.§
1024.17(i)(4).

5In
re

R
odriguez,629

F.3d
136

(3d
C

ir.2010);C
am

pbellv.C
ountryw

ide
H

om
e

Loans,Inc.,545
F.3d

348
(5th

C
ir.2008);In

re
B

eaudet,455
B

.R
.671

(B
ankr.M

.D
.Tenn.2011).



period
underthe

plan
ratherthan

in
the

shorterone-yearperiod
follow

ing
the

case
filing

as
part

ofdebtor’s
escrow

portion
ofthe

postpetition
m

ortgage
m

aintenance
paym

ents.In
addition,Part

3
ofA

ttachm
entA

requires
the

m
ortgage

creditor
to

include
as

partofthe
prepetition

arrearage
an

am
ountfor

the
“projected

escrow
shortage”

as
of

the
petition

date. 6
If

done
correctly,this

procedure
w

illin
m

ostcases
produce

a
low

erm
onthly

escrow
paym

entto
be

included
as

partof
the

debtor’stotalpostpetition
m

aintenance
paym

ents.

R
eview

of
A

ttachm
ent

A
and

the
loan

paym
ent

history
should

reveal
if

the
creditor

is
attem

pting
to

im
properly

collect
any

prepetition
escrow

deficiency
and

shortage
in

the
postpetiton

m
ortgage

paym
entratherthan

the
prepetition

arrearage
to

be
paid

underthe
plan.

In
calculating

the
postpetition

m
ortgage

paym
ent

am
ount

that
is

disclosed
on

Form
410A

,
the

instructions
for

the
form

state
that

“a
claim

ant
should

assum
e

that
the

escrow
deficiency

and
shortage

w
illbe

paid
through

a
plan

ofreorganization
and

provide
fora

creditofa
like

am
ount

w
hen

calculating
postpetition

escrow
installm

entpaym
ents. 7

6The
InstructionsforO

fficialForm
410A

state:The
projected

escrow
shortage

isthe
am

ountthe
claim

antassertsshould
existin

the
escrow

accountasofthe
petition

date,lessthe
am

ount
actually

held.The
am

ountactually
held

should
equalthe

am
ountofa

positive
escrow

account
balance

asshow
n

in
the

lastentry
in

Part5,C
olum

n
O

.”
7See

InstructionsforM
ortgage

ProofofC
laim

A
ttachm

ent.



T
he

SnaresofN
.C

.G
.S

§45-91
W

ith
perm

ission
ofFranklin

D
rake

assupplem
ented

by
Edw

ard
B

oltz

Since
2008,N

.C
.G

.Ss
§45-91

has
laid

a
double

snare
for

consum
er

hom
e

loan
lenders.Failto

assessexpenses
againstconsum

erborrow
ers

soon
afterthey

are
incurred,orto

billthe
borrow

ers
even

soonerafterthey
are

assessed,and
§45-93(3)m

eans
a

lenderw
aives

them
forever.The

law
applies

even
ifa

consum
erborrow

eris
in

bankruptcy.
In

re
Saeed,N

o.10-10303,2010
B

ankr.
LEX

IS
3267

(U
.S.B

ankr.M
.D

.N
.C

.Sep.17,2010)

1.
W

H
EN

D
O

ES
IT

A
PPLY

?
a.

W
henever

a
m

ortgage
servicer

w
ants

an
individualborrow

er
secured

by
a

hom
e

loan
to

repay
any

“fees”
advanced

to
anyone

foranything.This
includes

late
fees,

legalfees,insurance
prem

ium
s,late

taxes,H
O

A
dues-anything.

b.
C

overs
all“hom

e
loans”

-
secured

by
any

N
C

residentialproperty
ow

ned
by

an
individual,

i.
even

ifnotborrow
er-occupied

(G
S

§45-90(1)),and
ii.

even
ifow

ned
asrentalproperty

(G
S

§45-90(2)),and
iii.

even
ifthe

borrow
eris

in
default,is

now
in

bankruptcy
orw

as
previously

in
bankruptcy

(G
S

§45-91).
c.

Includesalljuniorm
ortgages,H

ELO
C

S,lines-of-credit,etc.Itdoesnothave
to

be
purchase-m

oney.
d.

C
oversalllenders,w

hetherservicing
theirow

n
loansdirectly

orthrough
3rd-party

servicers.G
S

§45-90(2).

2.
H

O
W

D
O

ES
IT

W
O

R
K

?
a.

O
nce

the
recoverable

fee
is

“incurred”
(e.g..,advanced

by
the

lenderortriggered
by

tardiness),itm
ustbe

“assessed”
(i.e.charged)to

the
borrow

erw
ithin

45
days

afterincurrence.§45-91(1)(a).
i.

A
ttorney

fees,
trustee

fees
&

costs
incurred

as
a

result
of

a
foreclosure

action
m

ustbe
assessed

againstthe
borrow

erw
ithin

45
days

aftercharged
to

you
oryourservicerby

the
law

yerortrustee.(Id.)
ii.

W
hether

law
yers

&
trustees

bill
the

m
ortgage

services
prom

ptly,
once

billed
the

45-day
clock

starts.
b.

O
nce

the
recoverable

fee
is

assessed,then
itm

ustbe
billed

to
the

borrow
erw

ithin
30

daysafterassessm
ent.

i.
M

ust
be

m
ailed

to
the

last
know

n
address

of
borrow

er.N
o

e-bills
or

e-
statem

ents.
ii.

M
ustbe

“clear&
conspicuousin

a
statem

ent”.G
S

§45-91(1)(b).
c.

Exception
to

the
billing

requirem
ent

(G
S

§45-91(1)(b)(i)
through

(iii)).
A

ll
TH

R
EE

elem
entsm

ustapply:
i.

R
esultsfrom

a
service

affirm
atively

requested
by

the
borrow

erA
N

D
ii.

Service
w

as
paid

forby
the

borrow
eratthe

tim
e

the
service

w
as

provided
(notrequested)A

N
D

iii.
Service

w
asnotcharged

to
the

borrow
er’sloan

account.



3.
W

H
A

T
A

B
O

U
T

TH
E

B
A

N
K

R
U

PTC
Y

STA
Y

S?
G

S
§45-91(1)(b)w

illnotexcuse
filing

notice
as

itis
notan

attem
ptto

collect,butfor
inform

ationalpurposes.
In

re
H

illm
on,

N
o.11-80303,2011

B
ankr.LEX

IS
5536

(U
.S.B

ankr.M
.D

.N
.C

.O
ct.26,2011)

a.
N

otice
of

the
charges

m
ust

be
billed

directly
to

the
borrow

er
despite

the
bankruptcy

stays.They
m

ustbe
m

ailed
directly

to
the

borrow
er

and
“in

care
of”

the
debtor’sbankruptcy

law
yer.B

U
T:

b.
N

otice
should

include
a

suitable
disclaim

er:
“If

you
are

or
have

been
in

bankruptcy,this
com

m
unication

is
solely

to
com

ply
w

ith
N

C
G

S
§45-91(1),and

notto
violate

any
bankruptcy

stay
orinjunction.”

c.
C

h.13
Form

B
-10-S-2

“N
otice

ofPost-Petition
Expenses,Fees

&
C

harges”
m

ust
attach

a
copy

ofthe
assessm

entand
ofthe

billing
to

the
m

em
ber.

4.
PEN

A
LTIES:i.

Pursuant
to

N
.C

.G
.S.

§45-91(3),
“Failure...constitutes

a
w

aiver
of

such
fee.”

Translation:M
ortgage

Servicereatsthe
fee

forever.
ii.

Pursuantto
N

.C
.G

.S.§45-94,
ifthe

m
ortgage

servicerisprovided
30-days

to
w

aive
im

properly
noticed

fees
and

fails
to

do
so,

the
borrow

er
can

be
aw

arded
actualdam

ages,
including

attorney’sfees.


